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The Supreme Court of Canada confirms that methods of medical treatment cannot be patented
under Canadian law.

This case is about whether methods of medical treatment can be patented. Methods of medical
treatment generally involve decisions that doctors and other health professionals make about how to
treat their patients. A patent is a legal right that gives the patent-holder exclusive authority to use or sell
a particular invention, which can include a product or process.

Beginning in the early 1990s, the pharmaceutical company Janssen developed an injectable drug used
to treat schizophrenia. Through extensive research and trials, Janssen developed regimens designed
to achieve an optimal concentration of the drug in patients. In 2016, Janssen was successful in
obtaining a patent that sets out, among other things, specific dosing regimens of the drug in patients.

In 2020, Pharmascience, a generic drug manufacturer, attempted to obtain approval to market a generic
version of Janssen’s drug. Janssen opposed the approval and brought lawsuits in the Federal Court
alleging that Pharmascience’s proposed generic product would infringe its patent. Pharmascience
argued that Janssen’s patent is invalid because it protects methods of medical treatment, which have
historically not been patentable in Canada. The Federal Court found that the patent does not cover
methods of medical treatment, and it upheld its validity. The Federal Court of Appeal agreed and
dismissed Pharmascience’s appeal. Pharmascience then appealed to the Supreme Court of Canada.

The Supreme Court dismissed the appeal.

The patent for dosing regimens is valid because it does not focus on professional medical skill
and judgment.

Writing for the majority, Justice Jamal said that methods of medical treatment cannot be patented under
Canadian law because professional skills are not patentable. A proposed patent that focuses on a
method of medical treatment will be invalid because it is essentially trying to monopolize professional
medical skill and judgment.

Justice Jamal made three general observations that can help guide the analysis of whether a proposed
patent focuses on methods of medical treatment. First, courts should focus on whether the invention
itself depends on professional medical skill and judgment, not whether medical skill and judgment would
be applied in deciding whether or not to use the invention. Second, the more a treatment must be
tailored to individual patients, the more likely it will be considered to be a method of medical treatment.
Third, the more medical professionals would be expected to develop or improve the subject matter of
a particular invention, the more likely it is to be considered a method of medical treatment. Justice
Jamal emphasized that these observations are not exhaustive and do not replace a case-by-case
analysis.

Justice Jamal concluded that the specific dosing regimens protected in Janssen’s patent do not require
a physician’s exercise of professional skill and judgment. Although physicians must still decide whether
the treatment is appropriate for an individual patient, the patent itself tells them how the regimen is to
be administered. Janssen’s patent does not focus on a method of medical treatment, and is therefore
valid.

...contd


https://www.scc-csc.ca/pdf/cb/2026/41209-fra.pdf
https://www.scc-csc.ca/case-dossier/cb/index-eng.aspx

Cases in Brief are prepared by staff of the Supreme Court of Canada to help the public better understand Court
decisions. They do not form part of the Court’s reasons for judgment and are not for use in legal proceedings.


https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mahmud-jamal/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/richard-wagner/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/andromache-karakatsanis/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/suzanne-cote/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/malcolm-rowe/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/sheilah-l-martin/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/nicholas-kasirer/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/michelle-obonsawin/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mary-t-moreau/
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/21581/index.do
https://www.scc-csc.ca/cases-dossiers/search-recherche/41209/
https://www.canlii.org/en/ca/fct/doc/2022/2022fc1218/2022fc1218.html?autocompleteStr=2022%20FC%201218&autocompletePos=1&resultId=2ec703a6664d4797b77629bd0487686c&searchId=2024-04-10T09:54:37:539/592bd864ffb3440789d5351eaae7ba9c
https://www.canlii.org/en/ca/fca/doc/2024/2024fca23/2024fca23.html?resultIndex=2&resultId=a52f4ca5d1994433928c58040aa03fcc&searchId=2024-04-03T09:45:53:174/55d880da2efa4235b861003ee7af4036

