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The Supreme Court of Canada finds that a minimum sentence may be unconstitutional if it is 
grossly disproportionate.  

When a court convicts a person of a crime, it must impose a fit and proportionate sentence on that 

person. The Criminal Code sets out certain mandatory minimum sentences for specific offences. 
However, these sentences can be challenged if they lead to overly harsh results. In some cases, an 
accused person can make this argument based not only on their own situation but also on that of an 
offender in a comparable situation. That situation needs to be reasonably foreseeable and refers to a 

hypothetical but realistic scenario that could occur in a context similar to the circumstances of the 
accused person. Courts use it to assess the validity of a minimum sentence.  

This case was about the constitutionality of two mandatory minimum sentences established for 
possession and for accessing child pornography. More specifically, the question was whether these 
one-year prison sentences violated section 12 of the Canadian Charter of Rights and Freedoms, which 
protects against cruel and unusual punishment. 

Mr. Senneville pleaded guilty to one count of possession of child pornography and one count of 
accessing child pornography. In another case, Mr. Naud pleaded guilty to a charge of possession of 

child pornography. Both of them challenged the mandatory minimum sentence in section 163.1(4)(a) 
of the Criminal Code, and Mr. Senneville challenged the mandatory minimum sentence in 
section 163(4.1)(a). They argued that these sentences were unconstitutional because they could lead 
to grossly disproportionate punishment, even in a reasonably foreseeable scenario. The sentencing 

judge decided in their favour. The Court of Appeal dismissed the prosecution’s appeal. The prosecution 
appealed to the Supreme Court of Canada.  

The Supreme Court has dismissed the appeal.  

In this case, the minimum sentences have been declared unconstitutional.  

Writing the reasons of the majority of the Supreme Court, Justice Moreau explained that a minimum 
sentence may violate section 12 of the Charter when it leads to grossly disproportionate punishment, 
whether for the accused person concerned or for an offender in a reasonably foreseeable scenario. 

Justice Moreau reiterated that the analysis under section 12 has two stages. First, a fit and 

proportionate sentence must be determined, either in the case in question or for an offender in a 
reasonably foreseeable scenario. Second, that sentence must be compared with the mandatory 
minimum sentence. If the difference between the two is disproportionately large, then the minimum 
sentence is unconstitutional. 

Justice Moreau used the reasonably foreseeable scenario of an 18-year-old who receives, from a friend 
of the same age, an image constituting child pornography. The friend received that “sext” from his 

girlfriend, who is 17 years old. The 18-year-old briefly keeps the image on his phone, knowing that it is 
child pornography. He has no criminal record. A minimum sentence of one year’s imprisonment in this 
context would be grossly disproportionate. 

 

 

 

 

https://www.scc-csc.ca/pdf/cb/2025/40882-fra.pdf
https://www.scc-csc.ca/case-dossier/cb/index-eng.aspx


Cases in Brief are prepared by staff of the Supreme Court of Canada to help the public better understand Court 
decisions. They do not form part of the Court’s reasons for judgment and are not for use in legal proceedings.  

 

Breakdown of the decision: Majority: Justice Moreau dismissed the appeal (Justices Karakatsanis, Martin, 
Kasirer and Jamal agreed) | Dissenting: Chief Justice Wagner and Justice Côté would have allowed the appeal 
(Justices Rowe and O’Bonsawin agreed) 

More information: Decision | Case information  

Lower court rulings:  

 Senneville decision (Court of Québec – in French only) 

 Naud decision (Court of Québec – in French only) 

 Appeal (Court of Appeal of Quebec – in French only) 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mary-t-moreau/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/andromache-karakatsanis/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/sheilah-l-martin/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/nicholas-kasirer/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/mahmud-jamal/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/richard-wagner/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/suzanne-cote/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/malcolm-rowe/
https://www.scc-csc.ca/about-apropos/judges-juges/list-liste/michelle-obonsawin/
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/21250/index.do
https://www.scc-csc.ca/cases-dossiers/search-recherche/40882/
https://www.canlii.org/fr/qc/qccq/doc/2020/2020qccq1204/2020qccq1204.html?resultId=34e1dc6f05af421686895a80edc9e280&searchId=2025-10-24T15:04:12:842/e57a82015786441abe70102840121ec1
https://www.canlii.org/fr/qc/qccq/doc/2020/2020qccq1202/2020qccq1202.html?resultId=8ee4e3dd6e084ce4a9f8a85b82fb3c6d&searchId=2025-10-24T15:03:11:017/27e06824164f49d387180f55867cb5a3
https://www.canlii.org/fr/qc/qcca/doc/2023/2023qcca731/2023qcca731.html

